There are rumors afoot. There are whispers, hints of a “soft market.” Some have even heard talk of a retreat from captives as coverage in the traditional market becomes less costly and more available.
Could this be true? After gaining more than 50% of the commercial market, rendering the name “alternative market” a misnomer, are captives and other non-traditional risk transfer and financing methods losing some of their shine? 
Simply put, NO, and probably not in our lifetime. To be sure, the traditional market will experience periodic resurgence as opportunities for investment and even underwriting profits come and go, and as appetites for various risks change. The alternative market, though, has most definitely come of age in terms of capital, business acumen and intellectual capacity. Perhaps the application of an old adage is appropriate: “when one door closes another opens.” Those domiciles who will take advantage of these often unpredictable changes are those who are versatile, forward thinking, and willing to take risks. 
Even the raw numbers belie the notion that risk managers are retreating from the alternative market. Examine new formations in 2006:
Vermont: 37
Hawaii: 8
Cayman: 50
Bermuda: 80
SC: 29
While not a banner year, it shows large and steady formations. Look below the surface, and other factors are at play. The numbers do not reveal political conditions, staffing and budget constraints, and the effects of other regulatory and accrediting constraints which, in addition to or perhaps in greater degree, served to check new formations in 2006 . These numbers also, are just for the top domiciles. The new entrants to the market (post SC) are also seeing a significant share of new business. Of greatest importance, though, is the factor that is not reported, but can be guessed--what is the nature of the business in these formations. This is the “one door closes, another opens” I referred to before. For a large part, captive formations are the inverse of the traditional market. When the traditional market withdraws from a class of risk or a new need emerges, the ART market is usually best suited to fill the gap. This has happened with workers compensation and, most prominently in SC’s history, medical professional liability. These lines have recently found some relief in the traditional market and through the application of state pools, JUAs, and possibly through tort reform. However, with this softer market for some risks the markets inevitably harden for others. We are seeing this to some extent now with coastal windstorm coverage for commercial accounts, largely from Florida, but other states as well. The effects of Hurricane Katrina were legion and are still emerging, but one result is sure--coastal windstorm coverage is in a bind and likely to be for some time. We are prepared to facilitate innovative solutions to this and other challenges. The doors are opening constantly.
A few years ago, a wise man opened my eyes to the effects of capitalism on innovation in the financial markets. When the potential of large profits and other rewards are applied to a problem, rapid and brilliant innovation is often the result. Nowhere in recent history has this been more evident than on Wall Street. The regulator operates as a catalyst to this reaction by creating an environment in which innovation may occur at the speed of the market. Guaranteeing solvency, transparency and disclosure (preventing market failures) while rewarding innovation with the ability to move into the market before the opportunity passes, is the deal that the regulatory body strikes with the market for the mutual benefit of everyone.
South Carolina crafted its industry to do just this. It is too easy to categorize all domestic captives as being cut from the same cloth. We often hear that a new domicile has only copied and pasted from another state’s laws. Usually the template cited is Vermont. To some degree this is true and it would be false to pretend that SC did not draw heavily on the experiences memorialized in Vermont laws. Read more closely, though, and significant differences emerge.
South Carolina did not write its captive statute under industry pressure, nor did it emerge as a “me too” idea, hoping that, with a law in place, companies would move in and profits would accrue. We wrote our statute with a long-range view, looking toward a future whose opportunity and challenges could not be foreseen in 2000. I recently came across an article our former director and I co-authored in early 2001. One paragraph particularly caught my eye: "Today's market demands customization. Captives, particularly when combined with protected cells, are eminently suitable to take advantage of the broad trends of convergence, globalization and securitization that are changing our entire industry."
So there it was, just a few months after passing the law, we were imagining a vehicle not used until 2005.
Indeed many of the markets, innovations, and syntheses that we imagined when we conceived the program are still over the horizon. I can assure you that, as you are reading this, there are meetings taking place and never before seen ideas taking form. South Carolina is poised to serve these ideas because we had the foresight to know they would emerge and cultivated an environment in which they could come to fruition.
Herein is the beauty of the SC captive law. We remain, among all the domestic domiciles, the most versatile. For example, our Branch Captive law. We wrote our law as the decision for Columbia Energy was winding its way through the DOL. Vermont had created a new category of captive, Branch Captive, to accommodate the structure. However, Vermont limited its use to employee benefits. We took this idea and made it applicable to any line of business. Today, we have a branch captive that is not benefits related. 2007 may be the year we finally see employee benefits in captives become a regular and accepted line of business. If so, we are ready with a whole arsenal of structures that will be well suited to this emerging market. We were versatile and it worked. We created a vehicle for global reinsurers, the Reinsurance Captives and the now renowned Special Purpose Financial Captive. Special Purpose Financial Captives meld captives, special purpose reinsurance vehicles and protected cells to create an entirely new breed of security and a new and incredibly useful method of risk finance. Many are now attempting to replicate this. So far, we remain unique in our regulatory regime and understanding of this market. By removing the uncertainty, we made a new market. Our state, our industry and the market in general is richer for this effort.
The non plus ultra of this philosophy, though, is the Special Purpose Captive. It not only demonstrates our willingness to embrace sound new concepts, it gives us the tools to do it. It is the Swiss Army Knife of the alternative market. In short, if a plan does not fit into any other captive definition, but is sound in concept, backed by knowledgeable individuals and well capitalized, we may custom build it. As of this writing, we have used it 17 times for some of our most innovative companies. We accomplished our first securitization using this vehicle. It allowed us to be the first to form captives as LLCs, to form captives as non-profit entities and to overcome a whole assortment of ownership and structural hurdles. It allows us to license companies without the need to change substantial parts of our statutes first, though often it has lead us to amend them after the fact. We were versatile and it worked. 
This is the credo on which we founded the South Carolina industry. These principals must guide us in our future development. Any South Carolinian should have this philosophy as part of their everyday life. We have had it with us from our founding. We even made it one of our state mottos: "Animis Opibusque Parati"-- "Prepared in Mind and Resources.” I believe this makes a perfect motto for our state’s captive industry as well.
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